February 28, 1984, which was as early as the parties' schedule
would permit.  The bench decision could not be issued in final
form until the transcript was received and the transcript was
not received until May 1, 1984.  During the period between the
hearing and receipt of the transcript, MSHA's Office of Assess-
ment proposed penalties of $1,000 each for the violations of
section 75.200 cited in Order Nos. 2338185 and 2338186.  A copy
of contestant's answer to the proposed assessment was received
by me on April 3, 1984.  In that letter contestant stated that
"* * * Order No, 2338185 was vacated and Judge Steffey indicated
he would assess the penalty on Order No. 2338186."

On April 13, 1984, I received a copy of the Assessment
Office's reply to contestant's interpretation of the outcome of
the hearing held in this proceeding.  The pertinent part of the
Assessment Office's reply is set forth below:

As the Administrative Law Judge (ALJ) has vacated
Order No. 2338185, the civil penalty will be voided.
Your letter of March 29, will be considered a re-
quest to contest the civil penalty on Order No.
2338186 so that the ALJ has jurisdiction to decide
on the civil penalty.  In the future, you should
file a separate request (blue card) for a hearing
on the civil penalty, even though you have previous-
ly contested the validity of the order or citation.

It is obvious from contestant's letter to the Assessment
Office that contestant did not understand my rulings with_respect
to the civil penalty issues.  My order providing for hearing
issued on February 17 r 1984, explained on page 2 that the civil
penalty issues were being consolidated for purpose of receipt of
evidence pertaining to the six criteria, but that order and my
opening remarks at the hearing stated as follows (Tr. 2):

* * * I have consolidated for hearing with the
issues raised by the notices of contest the civil
penalty issues which will be raised when and if the
Secretary of Labor files a proposal for assessment
of civil penalty with respect to the two violations
of section 75.200 alleged in Order Nos.- 2338185 and
2338186. No decision by me on the civil penalty
.  issues, however, will be rendered until such time
as the operator has had an opportunity to partici-
pate in the civil penalty procedures described in
Part 100 of Title 30 of the Code of Federal Regula-
tions.

My bench decision contained the following discussion of
the civil penalty issues (Tr. 156-157):

1329unwarrantable-failure violation pursuant to section 104(d)(1) of
